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26 November 2018 
 
Dear Seán 
 
THE EQUALITY (AMENDMENT AND REVOCATION) (EU EXIT) REGULATIONS 2018 
 
1.         Thank you for your query.   For convenience, I am attaching your query as Annex A 
to this letter. 
 
Which enforceable EU rights these provisions currently protect the exercise of, and the 
legislation which creates/gives rise to them 
 
2.         On your first question, we are not aware of any specific EU legislation in relation to 
legal gender recognition.   Instead, relevant provision here is more general in nature.   
 
3.         The Gender Recognition Act 2004 (“the GRA”) contains provision so that a person 
who obtains legal gender recognition in a country or territory overseas which is on a list laid 
down by a UK Statutory Instrument can apply to the UK Gender Recognition Panel for a UK 
Gender Recognition Certificate (see sections 1 and 2 of the GRA).   This procedure is 
unaffected by the current SI although, more generally, the Scottish Government has 
consulted on possible changes to the GRA and intends to introduce a Bill into the Scottish 
Parliament in 2019/20.  
 
4          Given the current provisions on obtaining gender recognition overseas, section 21(1) 
of the GRA provides that “a person’s gender is not to be regarded as having changed by 
reason only that it has changed under the law of a country or territory outside the United 
Kingdom”.    
 
5          However, when the legislation was going through the UK Parliament it was noted that 
in practice a national of another country in the EU who has been granted legal recognition of 
their gender change in their own country will not need to apply for a UK gender recognition 
certificate.  In addition, it was noted that EU nationals have freedom of movement rights.   As 
a result, provision was added to qualify section 21(1) to reflect EU rights – section 21(6) 
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currently provides that “nothing in this section prevents the exercise of any enforceable EU 
Right”.    Relevant debate in the House of Lords is at  
https://hansard.parliament.uk/Lords/2004-06-08/debates/8f184c2b-d8b8-44e3-b753-
aa3717a301dc/CommonsAmendment   
 
6.         As indicated in the notification, section 21(6) will be deficient as a result of EU 
exit.   The fix proposed in the current SI is that section 21(6) will read “nothing in this section 
prevents the exercise of any right which forms part of retained EU law by virtue of section 3 
or 4 of the European Union (Withdrawal) Act 2018”.  The intention is to protect any rights in 
the UK (which form part of retained EU law) in relation to obtaining legal gender recognition 
which an EU national may have. This does not change the effect of the provision.  
 
7.         Similar points arise in relation to the changes to section 216(6) of the Civil 
Partnership Act 2004 (“the CP Act”).   Section 216 of the CP Act provides in relation to 
overseas relationships that both members of the couple must be of the same sex if the 
overseas relationship is to be treated as a civil partnership in the UK.   This reflects that 
there are no opposite sex civil partnerships in the UK and no recognition of overseas 
opposite sex civil partnerships: the Scottish Government is currently consulting on the future 
of civil partnership. 
 
8.         Section 216(6) of the CP Act provides at the moment that nothing in section 216 
prevents the exercise of any enforceable EU right. This again relates to where a national of 
another country within the EU has been granted legal gender recognition under the law of 
that country and has an enforceable right under EU law to recognition of their acquired 
gender in the UK.  At the moment if that person subsequently forms a same sex overseas 
relationship which would usually be treated as a civil partnership in the UK that relationship 
can be treated as a civil partnership without the need for the person first to obtain a full 
gender recognition certificate under the GRA.    (This does just relate to civil partnership, 
which in Scotland/UK at the moment is only open to same sex couples.   Following the 
introduction of same sex marriage in Scotland, we recognise both same sex and opposite 
sex overseas marriages as marriages here). 
 
9.         The current SI fixes the deficiency in section 216(6) of the CP Act in the same way, 
so that it reads “nothing in this section prevents the exercise of any right which forms part of 
retained EU law by virtue of section 3 or 4 of the European Union (Withdrawal) Act 2018”.   
 
The path through which these rights will be converted into retained EU law (the notification 
mentions section 4 of the EU (Withdrawal) Act 2018). 
 
10.       Section 2(1) of the European Communities Act 1972 currently provides that: 
 
“           All such rights, powers, liabilities, obligations and restrictions from time to time 
created or arising by or under the Treaties, and all such remedies and procedures from time 
to time provided for by or under the Treaties, as in accordance with the Treaties are without 
further enactment to be given legal effect or used in the United Kingdom shall be recognised 
and available in law, and be enforced, allowed and followed accordingly; and the expression 
“enforceable EU right” and similar expressions shall be read as referring to one to which this 
subsection applies.” 
 
11.       The European Union (Withdrawal) Act 2018 repeals the 1972 Act on the day the UK 
leaves the EU. The 2018 Act provides savings for EU-derived domestic legislation (section 
2); provides for the conversion of direct EU legislation, as it has effect immediately before 
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exit day, into domestic law (section 3); and ensures that EU rights and obligations which do 
not fall within section 2 and 3 continue to be recognised and available in domestic law after 
EU exit (section 4).  
 
12.  In the case of the fixes to the GRA and the CP Act, these amendments simply reflect 
that the relevant provisions are subject to any rights in retained EU law – the position after 
EU Exit - rather than an enforceable EU right.  Accordingly, the present effect of these 
provisions is not altered.  
 
Yours sincerely 
 
 
 
 
 
SIMON STOCKWELL 
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ANNEX A: QUERY FROM COMMITTEE 
 
Dear Simon and Hannah  
 
The EHRiC Committee will consider the SI notification on The Equality (Amendment and 
Revocation) (EU Exit) Regulations 2018, at its meeting this coming Thursday 29 November 
2018.  

There are some questions we have in advance of that consideration by the Committee. The 
sub-sections to be amended in the Gender Recognition Act 2004 and Civil Partnership Act 
2004 provide that "nothing in this section prevents the exercise of any enforceable EU right".  

To assist us in understanding the effect of the proposed amendment we would be grateful if- 

 you could identify which enforceable EU rights these provisions currently protect 
the exercise of, and the legislation which creates/gives rise to them, and  

 if you could outline the path through which these rights will be converted into retained 
EU law (the notification mentions section 4 of the EU (Withdrawal) Act 2018). 

I appreciate the short turn around here, but can you get back to me on these questions my 
close of business on Monday 26 November.   
 
Regards Seán 
85223 
---------------------- 
Seán Wixted (He/His) 
Assistant Clerk  
Equalities and Human Rights Committee [EHRiC] 
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